
NATIONAL SECURITY INVESTMENT SCREENING: CHANGES TO THE ENTERPRISE 
ACT 2002 
 
Dear Colleague, 
 
1.  I write to provide an update to ongoing and future changes to the UK's foreign 
investment screening regime.   
 
2.  On 22 June 2020, the Government laid two separate pieces of secondary legislation 
to amend the Enterprise Act 2002. A summary of these measures, along with an explanation 
of how they relate to the National Security and Investment Bill, is set out below. Guidance 
will also be published on Gov.UK in due course. 
 
a.  The Enterprise Act 2002 (Specification of Additional Section 58 Consideration) 
Order 2020: This introduces a new public interest consideration for Government intervention 
in mergers and acquisitions. It allows the Government to intervene in mergers involving 
businesses with a role in combatting or mitigating the impacts of public health emergencies, 
such as the current COVID-19 pandemic. The economic disruption caused by the pandemic 
may mean that some businesses with critical capabilities are more susceptible to takeovers 
– either from outwardly hostile approaches, or financially distressed companies being sold to 
malicious parties. This instrument is subject to the ‘made affirmative’ procedure, meaning it 
was 'made' on 22 June and came into effect on 23 June. Further details are provided in the 
following link: https://www.legislation.gov.uk/uksi/2020/627/contents/made 
 
b.  The draft Enterprise Act 2002 (Share of Supply Test) (Amendment) Order 2020: 
This will amend the Secretary of State’s powers to scrutinise mergers in three sensitive 
sectors of the economy on public interest grounds: artificial intelligence, cryptographic 
authentication and advanced materials. These changes are intended to address any national 
security risks that may arise relating to these sectors. The Government made similar 
changes in 2018 for three other critical sectors: military/dual-use technologies, computing 
hardware and quantum technology. This is a ‘draft affirmative’ instrument, meaning it will 
need to be debated and approved by Parliament before it can come into effect. The 
Enterprise Act 2002 (Turnover Test) (Amendment) Order 2020, which will be subject to 
the negative resolution procedure. Together, these two instruments will add the three sectors 
to a list of ‘relevant enterprises’ which are subject to lower intervention thresholds. The 
turnover test for intervention in these sectors will be lowered from £70 million to £1 million. 
The ‘share of supply’ test will be met where an enterprise supplies at least one quarter of all 
goods of a particular description, with the removal of the previous requirement for a merger 
to increase the share of supply. These Orders will therefore allow the Government to 
intervene on public interest grounds when smaller companies in these critical sectors might 
be vulnerable as a consequence of a merger or takeover. Further details are provided in the 
following link: https://www.legislation.gov.uk/ukdsi/2020/9780348208795/contents    
Written Ministerial Statements can be found at the following link: 
https://www.parliament.uk/business/publications/written-questions-answers-
statements/written-statement/Commons/2020-06-22/HCWS305/ 
 
3.  The National Security and Investment Bill: The national security elements of the 
changes outlined above are short-term measures, ahead of the broader reforms in the 
National Security and Investment Bill, which was announced as part of the Queen’s Speech 
in December 2019. The Government will bring forward this Bill when Parliamentary time 
allows. 
 
4.  If you have any questions about these changes, please contact: 
nsiireview@beis.gov.uk  
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