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Coronavirus (COVID-19) Procurement Advice B11

Making the Best of Procurement Resources during COVID-19

To support buyers across the UK public sector, BiP Solutions’ Procurement Advice and Support Service (PASS) is providing 
access to a range of briefings and webinars specifically relating to the COVID-19 outbreak. These areesigned to help 
buyers navigate the challenges – ensuring that they are able to work effectively, compliantly and responsively in a dynamic 
and fast-changing environment. To access these resources just click here. 

Our materials will cover a wide and diverse range of information – official guidance, including Procurement Policy Notes 
(PPNs) from the UK and Scottish Governments; advice from the National Assembly for Wales and the Northern Ireland 
Assembly; articles, opinion pieces and blogs from our own PASS consultants; as well as anything else we feel will help you 
and your organisation in the coming weeks and months. 

We are also running webinars and online events to cover specific issues, including ‘Making the best of Procurement 
Resources’ on 19 May and ‘Managing non-essential contracts during the COVID-19 crisis’ on 27 May. 

PASS also offers eLearning modules available to support procurement knowledge. If you are interested in hearing more 
about eLearning, just fill out our quick enquiry form and a member of our team will be in touch. 

Following on from our previous briefings and webinars, this briefing looks at the various options open to buyers during 
the current COVID-19 crisis, in respect of existing contracts and new procurement opportunities. It also considers what 
contractors should consider doing to mitigate of the COVID-19 pandemic against the need to deliver ‘business as usual’.

Many authorities already have limited staff resources for a number of reasons, whether it be redirecting statt to key frontline 
initiatives, furloughing procurement staff or through staff working from home.  

Likewise, many contractors have been forced to curtail their existing activities, either through staff furlough, supply chain 
issues or breaks in current contracts, due to the ongoing pandemic.

However, the public sector must continue to provide supplies, services and ultimately works, to function.

Here we consider the various options open to contracting authorities to support them to manage their procurement 
requirements throughout the current situation.

Direct Award

It is worth remembering that contracting authorities have the right, under the Public Contracts Regulations 2015 (Public 
Contracts (Scotland) Regulations 2015), to directly award contracts, where they believe this is the correct approach.

PPN 01/20, from Cabinet Office https://www.gov.uk/government/publications/procurement-policy-note-0120-responding-
to-covid-19 and SPPN 4/2020 https://www.gov.scot/publications/procurement-regulations-during-covid-19-outbreak-
sppn-4-2020/ from Scottish Government, highlight the ability of contracting authorities to use the Negotiated Procedure 
without prior Publication (Regulation 32 PCR 2015 / Regulation 33 PC(S)R2015 in such circumstances.

Specifically, Regulation 32(2)(c) (Regulation 33(2)(c) in Scotland) state that contracting authorities can directly award a 
contract where ‘…reasons of extreme urgency brought about by events unforeseeable by the contracting authority…’ can 
be justified.
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This allows for contracting authorities to enter into contracts without competing or advertising the requirement so long as 
they can demonstrate there are genuine reasons for extreme urgency, such as:
 • you need to respond to the COVID-19 consequences immediately because of public health risks, loss of  
  existing provision at short notice, to name a few; 
 • you are reacting to a current situation that is a genuine emergency – not planning for one.

The procedure can be used for works, supplies and service contracts in any of the following cases: where the works, 
supplies or services can be supplied only by a particular economic operator for any of the following reasons:

(i) the aim of the procurement is the creation or acquisition of a unique work of art or artistic performance,
(ii) competition is absent for technical reasons,
(iii) the protection of exclusive rights, including intellectual property rights,
but only, in the case of paragraphs (ii) and (iii), where no reasonable alternative or
substitute exists and the absence of competition is not the result of an artificial narrowing down of the parameters of 
the procurement.

Existing Contracts

PPN 01/20 and SPPN 4/2020 also provide for, where appropriate, extending existing contracts in the appropriate 
circumstances.

Regulation 32(5)(b) (Regulation 33(5)(b) in Scotland) identify the provision with the Regulations for buyers to extend 
their existing contracts, but there are limitations around this.
Regulation 32(5)(b) …for additional deliveries by the original supplier which are intended either as a partial 
replacement of supplies or installations or as the extension of existing supplies or installations where a change of 
supplier would oblige the contracting authority to acquire supplies having different technical characteristics which 
would result in incompatibility or disproportionate technical difficulties in operation and maintenance;

It is important that any extension that is undertaken must be justifiable (in writing) and be linked to unforeseeable 
circumstances. 

Whilst the extension may not be, in itself, directly delivering products or services linked to COVID-19, any justification is 
expected to show that this is a factor in taking this route at this time (for example, considerations such as staff shortages 
orredeployment of staff, to name a few).

Our previous COVID-19 Briefing https://go.passprocurement.co.uk/l/82632/2020-04-15/5kphnd/82632/203519/PASS_
Coronavirus__COVID_19__Procurement_Advice_B7.pdf provides more detail on this.

It should also be noted that PPN 01/20 and SPPN 4/2020 advise buyers that they must consider f Regulation 72 on the 
Modification of Contracts, which clearly states that certain justifications must be met.

In keeping within the scope of extending contracts, it is essential that buyers ensure they do not leave the authority open to 
challenge and therefore must ensure all relevant grounds are included in their written justification.

Accelerated Procedures

The Accelerated process within the procedures can provide a quicker route to market for buyers.
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The Accelerated process offers contracting authorities the ability to cut the timescale considerably “where a state of 
urgency duly substantiated by the contracting authority renders impracticable the time limits laid down…”

The Open Procedure provides the quickest route to market under the accelerated option, allowing for a tender exercise to 
take place in just 15 days from advertisement to tender receipt.

It must be remembered that the selection questionnaire, whether the SQ or the ESPD (Scotland) must still be issued 
with the tender documentation, however in most circumstances, evidence of compliance need only be sought from the 
prospective winning bidder.

In the Restricted Procedure, the accelerated timescales are different.

At the selection stage, the timescale is reduced to 15 days and the tender stage is reduced to 10 days.

This therefore means a cumulative timescale, excluding evaluation, of 25 days.

Where, however, the Restricted Procedure may prove of benefit over the Open Procedure is that a contracting 
authority could issue the selection questionnaire, whilst finalising the specification, rather than having to wait until all the 
documentation was prepared.

In terms of timescales and usage, the Competitive Procedure with Negotiation mirrors the Restricted Procedure.

The selection stage is reduced to 15 days and the tender stage to 10 days, where the accelerated process is invoked.

However, there are two keys issues to consider, if using this procedure.

Firstly, bear in mind the scope for using the Competitive Procedure with Negotiation.

This is not for common off-the-shelf procurement, but rather where one or more of the following criteria apply:
(i) the needs…cannot be met without adaptation of readily available solutions;
(ii) they include design or innovative solutions;
(iii) the contract cannot be awarded without prior negotiation because of specific circumstances…;
(iv) the technical specifications cannot be established with sufficient precision….

Secondly, whilst the cumulative timescale of 25 days (excluding evaluation) mirrors the Restricted Procedure, there is no 
consideration given in this procedure to the protracted timescale that the actual negotiation phase may take and indeed, 
rushing a tender through without due consideration could ultimately lead to a failed procurement exercise.

Frameworks and DPS

One issue in using Framework Agreements is ensuring that you know which agreements you have access to, and which 
are strictly off-limits. 

As a rule, you should have been clearly named or identified as a user when the Framework Agreement  
was established. 
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Secondly, it is important to understand the type of Framework Agreement you are looking at, as the format of the agreement 
will determine whether you can use it in a quick and efficient manner, or whether it doesn’t suit the requirement you have. 

In the case of single-provider Framework Agreements, their use is quite simple, with call-offs placed according to the terms 
and conditions laid out in the agreement. 

These Framework Agreements can be the quickest to use as there is no competition stage. 
In terms of multi-supplier Framework Agreements, there are various ways in which they can be used.
It is also important that if you intend to use a Framework Agreement you are fully conversant with the terms of use for that 
agreement, because it may be the case that you cannot substantively change those terms, so, in some instances, it may 
prove unsuitable for your short-term need.

Using a Dynamic Purchasing System may not be as quick as using a Framework Agreement. This is because a DPS 
is a two-stage process; the first of which is the setup stage, whereby all suppliers that meet the selection criteria must be 
admitted. 

You cannot limit the number of suppliers that join your DPS; and unlike Framework Agreements, suppliers can apply at any 
point to join the DPS. 

Contracts can be awarded following the opening up of competition and authorities must invite all suppliers on the DPS (or 
relevant category) to tender for the contract. 

The timescale for the tender exercise must be at least 10 days and depending on the complexity of the procurement may 
need to be longer. 

This process cannot be short-circuited; so again, in terms of time, a Framework Agreement may be a quicker route to 
finding a solution.

It’s also important to bear in mind that single tender action is not permitted in a DPS (unless there is only one supplier 
listed), and you cannot change the rules for a below-threshold procurement: all of the terms remain the same. 

Standard Procurement

All of the procurement procedures identified in the public Contracts Regulations 2015 and Public Contracts (Scotland) 
Regulations 2015 remain available.

If planning for future procurements, these options should not be bypassed, where their use would be appropriate.

Buyers, however, may wish to look at planning longer term and extend the timescales appropriately, both in the response 
periods by bidders and to allow their own staff an elongated evaluation period for both the selection and tender stages.

This may be appropriate, when considering contractor availability.

In future procurements, buyers need to engage with contractors in respect of any contracts as early as possible.

It is essential to ensure that the marketplace is able to respond to procurement opportunities at that time, and to establish 
whether there may be staffing or supply chain problems, such as the unavailability of sub-contractors in certain markets.
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Such engagement may ultimately determine whether you are able to undertake a normal procurement process or consider 
other options.

We understand that some buyers may need assistance at this time, therefore our PASS consultants are available to assist 
you with any aspect of procurement that you may have. If you need further support, fill in our enquiry form or call us on 0845 
270 7055.

For further information on all PASS services, simply visit our website. 

All information provided in this article is given in good faith. However, to the extent that any actions are taken in relation to 
matters concerning procurement, the above article does not constitute legal advice to you. The contents of these articles 
are not to be construed as legal advice or a substitute for such advice, which you should obtain from your own legal 
advisors if required. We are not and shall not be held responsible for anything done or not done by you as a result of the 
information provided.
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